STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
Petitioner,

Case Nos. 06-2307
06-2308

VS.

KEVI N DAVI DSON, d/ b/a W SE AND
DAVI DSON CONSTRUCTI ON, AND
DAVI DSON CONTRACTI NG AND
CONSTRUCTI ON,

Respondent s.

N N N N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice this cause cane on for formal proceeding
and hearing before P. Mchael Ruff, a duly-designated
Adm ni strative Law Judge of the D vision of Adm nistrative
Heari ngs on August 31, 2006, in Tallahassee, Florida. The
appearances were as foll ows:

APPEARANCES

For Petitioner: Brian A Higgins, Esquire
Depart ment of Business and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: No Appearance

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern

whet her the Respondent shoul d be subjected to disciplinary



sancti ons based upon alleged violations of Sections 489.127(1)
and 489.531(1), Florida Statutes, by engaging in the business or
capacity of a general contractor, and as an electrical or alarm
system contractor, w thout being certified or registered.

PRELI M NARY STATEMENT

Thi s cause arose upon the filing of two Adm nistrative
Conpl aints, on July 29, 2005, and February 8, 2006. The
conplaints alleged that the Respondent violated | aws regul ating
the practice of unlicensed construction contracting and
el ectrical contracting in the State of Florida. The conplaints
charged the Respondent with having tw ce violated Section
489.127(1)(f), Florida Statutes, by engaging in the business or
acting in the capacity of a contactor, or advertising hinself or
a busi ness organi zation, wi thout being registered or certified
and having tw ce violated Section 489.531(1), Florida Statutes,
by practicing contracting or advertising hinself or a business
organi zation as available to engage in electrical or alarm
system contracting, w thout being certified or registered.

The Respondent elected to dispute the allegations and
requested a formal adm nistrative hearing. Consequently, in due
course the cases were transmtted to the D vision of
Adm ni strative Hearings and the undersi gned Adm nistrative Law
Judge to conduct a formal proceeding and hearing in accordance

with Sections 120.569 and 120.57, Florida Statutes. Bot h cases



were noticed for hearing and tried together, although not
formally consolidated. Both are disposed of by this Recormmended
O der.

The cause cane on for hearing as noticed. The Petitioner
offered the testinony of two witnesses, Floyd Hanson and Jan
Crowel|. The Petitioner also introduced 16 Exhibits, all of
which were admtted into evidence. The Respondent nmade no
appearance at the hearing and consequently offered no exhibits
or evidence. The Respondent was provided notice at the |ast
known address of record and, upon convening the hearing at the
appoi nted time, the undersigned recessed it for approxi mtely
one-half hour while waiting for the Respondent to appear. No
person in attendance at the hearing had observed the Respondent
in the i mediate environs of the hearing site and, upon waiting
approxi mately one-half hour, the hearing was conducted. The
Petitioner Agency, having the burden of proof, proceeded to
present its case-in-chief. Upon concluding its case-in-chief,

t he Respondent still had not appeared, after a substantial
period of tinme had el apsed since the appointed tine for the
commencenent of the hearing. Consequently, since the Respondent
had not appeared the taking of evidence was concl uded and the
heari ng was adj ourned. No conmuni cation fromthe Respondent has

been received or filed since the hearing.



A Transcript of the proceedi ng was obtai ned by the
Petitioner and duly filed. The Petitioner's Proposed
Recomended Order was tinely filed and has been considered in
the rendition of this Recormended Order.

FI NDI NGS OF FACT

1. The Petitioner is an agency of the State of Florida
charged with regul ating and enforcing the statutes and rules
pertaining to the |licensure and practice of contracting,

i ncludi ng construction contracting and electrical contracting.
The Petitioner is also charged with regulating and enforcing
statutes concerning the unauthorized practice of such
contracting, including practicing without proper certification
or registration

2. At all times material hereto the Respondent, Kevin
Davi dson, d/ b/a Wse and Davi dson Constructi on and Davi dson
Contracting and Construction (Davidson or Kevin Davidson) was
not licensed, certified or registered to engage in construction
contracting or any electrical or alarmsystemcontracting in the
State of Florida.

3. On or about Decenber 21, 2004, the Respondent, doing
busi ness as Davi dson Contracting and Construction, contracted
with M. Hanson, a witness for the Petitioner, to install and
erect a 50-foot by 60-foot by 17 and one-half foot airplane

hanger on a concrete foundation. He also contracted to instal



a 200 anp el ectrical panel box on M. Hanson's property in
conjunction with construction of the building. The property was
| ocated in Mrriston, Florida. The contracted price for the
wor k descri bed was $47, 597. 30.

4. M. Hanson paid the Respondent the total of $20,514. 30
as part of the contract price. The Respondent never finished
the project, but only laid the concrete foundation. At the
i nsi stence of the Respondent, M. Hanson rented a backhoe which
t he Respondent agreed to operate in constructing a driveway.
The work was never finished, and M. Hanson had to obtain other
hel p in constructing the driveway. The Respondent al so damaged
the rented backhoe while he was operating it. These factors
caused M. Hanson an additional econom c |oss of $4,830. 38.

5. On or about Decenber 13, 2004, the Respondent, doing
busi ness as Wse and Davi dson Construction, contracted with
Ms. Crowell, a Petitioner witness, to install and erect a 50-
foot by 60-foot by 17 and one-half foot steel building on a
concrete foundation, also in Morriston, Florida. The Respondent
al so contracted to install a 200 anp el ectrical panel box in
conjunction of construction of that building. The total anount
of the contract price was $47, 047. 30.

6. M. Crowell paid the Respondent at |east $35,251.35 in
partial paynent for the contract. After |aying the foundation,

however, the Respondent abandoned this project as well. The



Respondent's abandonment of the project cost M. Crowell
$29,943.00 in additional econom c danage in order to obtain
conpl etion of the project by another contractor.

7. The Department incurred certain investigative costs in
prosecuting these two cases. It was thus proven by the
Petitioner that the Departnment expended $510.06 for the
prosecution of DOAH Case No. 06-2308. The Petitioner also
established that it spent the sum of $944.13 in costs for Case
No. 06-2307. This represents total investigative costs expended
by the Agency of $1,454.19, for which the Petitioner seeks
recovery. The Petitioner is not contending that any attorney's
fees are due.

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2006).

9. The Petitioner is a state agency charged with
regul ating the practice of licensed and unlicensed construction
and el ectrical contracting in accordance with the rel evant
provi sions of Chapter 455 and 489, Florida Statutes.

10. Pursuant to Section 455.228, Florida Statutes, the
Departnment is enpowered to discipline any person found guilty of
any of the grounds enunerated in Sections 489.127(1) and

489.531(1), Florida Statutes (2004).



11. The Administrative Conplaints allege that the
Respondent is guilty of a violation of Section 489.127(1)(f),
Florida Statutes (2004), which provides in pertinent part, as
foll ows:

No person shall engage in the business or
act in the capacity of a contractor or
advertise hinself or herself or business
organi zati on wi thout being duly registered
or certified or having a certificate of
aut hority.

12. Section 489.105(3), Florida Statutes (2004), defines a
construction contractor as the foll ow ng:

A person who, for conpensation, undertakes
to, submts a bid to, or does hinself or
herself or by others construct, repair,
alter, renodel, add to, denolish, substract
from or inprove any building or structure,
including related i nprovenents to rea
estate, for others or for resale to others.

13. The Adm nistrative Conplaints also allege that the
Respondent is guilty of having violated Section 489.531(1),
Florida Statutes (2004), which provides, in pertinent part, as
fol | ows:

(b) Use of the nanme or title '"electrica
contractor' or 'alarmsystem contractor' or
words to that affect, or advertise hinself
or herself or a business organization as
avai lable to practice electrical or alarm
system contracti ng, when the person is not

then the holder of a valid certification or
registration issued pursuant to this part.

14. Section 489.505(12), Florida Statutes (2004), defines

an electrical contractor, in pertinent part, as the foll ow ng:



A person who conducts business in the

el ectrical trade field and who has the
experience, know edge, and skill to install,
repair, alter, add to, or design, in
conpliance with law, electrical wring,
fixtures, appliances, apparatus, raceways,
conduits, or any part thereof, which
generates, transmts, transformnms, or
utilizes electrical energy in any form
including the electrical installations and
systenms within plants and substations, al
in conpliance with applicable plans,

speci fications, codes, |aws, and

regul ations. The term nmeans any person,
firm corporation that engages in the

busi ness of electrical contracting under an
express or inplied contract; or that
undertakes, offers to undertake, purports to
have the capacity to undertake or submts a
bid to engage in the business of electrical
contracting; or that does itself or by or

t hrough others engage in the business of

el ectrical contracting.

15. I n accordance with Sections 489. 105(6) and 489.505(9),
Florida Statutes (2004), the attenpted sale of construction and
el ectrical contracting services, respectively, and the
negotiation or bid for a contract on these services al so
constitutes contracting.

16. There is no question, since the evidence is unrefuted,
that the Petitioner has established by clear and convincing
evi dence the Respondent's violation of Section 489.127(1)(f),
Florida Statutes, by engaging in the business or acting in the
capacity of a construction contractor or advertising hinmself or
a business organi zation, as available to engage in contracting

wi t hout being duly registered or certified. The Respondent



engaged in unlicensed construction contracting when he
contracted to install and erect the building structures on the
Hanson and Crowel | properties for conpensation. Structura
wor k, such as erecting a building, requires a construction
license.

17. The Petitioner has also established by clear and
convi nci ng evidence that the Respondent violated 489.531(1),
Florida Statutes (2004), by practicing electrical contracting or
advertising hinself or a business organization as being
avai l abl e to engage in such contracting without a certification
or registration. Although he did not possess an el ectrical
contracting license or certification, the Respondent contracted
to performelectrical work at both the Hanson and Crowel |
resi dences or job sites.

18. I n accordance with Section 455.228, Florida Statutes
(2004), the Departnment may inpose an adm nistrative penalty not
to exceed $5, 000. 00 per incident of construction or electrical
contracting without certification or registration, as well as
being entitled to recover the costs of the investigation.

19. Notw thstanding the adm nistrative penalty provided
for in Section 455.228, Florida Statutes (2004), Section
489.13(3), Florida Statutes (2004), authorizes the Departnent to
i npose an administrative fine in an anmount up to $10, 000. 00 for

any person guilty of unlicensed constructi on contracting, as



well as the ability to assess reasonable investigative and | egal
costs for prosecution of the violation against the unlicensed
construction contractor.

RECOMVENDATI ON

Havi ng consi dered the foregoing findings of fact,
concl usions of law, the evidence of record, the candor and
deneanor of the w tnesses, and the pleadi ngs and argunents of
the parties, it is, therefore,

RECOMVENDED t hat the Departmnment of Business and
Prof essi onal Regul ation enter a final order determ ning that the
Respondent has viol ated Sections 489.127(1)(f) and 489.531(1),
Florida Statutes (2004), as alleged in the earlier-filed
Admi ni strative Conpliant in Case No. 06-2308, and inmpose an
adm ni strative fine in the anount of $5,000.00 for the violation
of Section 489.127(1)(f), Florida Statutes (2004), and an
adm ni strative penalty of $5,000.00 with regard to the
el ectrical contracting violation, as provided for by Section
455. 228, Florida Statutes (2004).

It is further recomended that the final order determ ne
that the Respondent is guilty of violating Sections
489. 127(1) (f) and 489.531(1), Florida Statutes (2004), as
alleged in the later-filed Adm nistrative Conplaint in Case

No. 06-2307 and that an adm nistrative fine in the anobunt of
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$10, 000. 00 for the violation of Section 489.127(1)(f), Florida
Statutes (2004), and that an admi nistrative penalty of $5,000.00
be inposed for the electrical contraction violation, as provided
for by Section 455.228, Florida Statutes (2004). It is further
recomended that costs be assessed agai nst the Respondent for
i nvestigation and prosecution of both cases, not including costs
associated with attorney's tinme and efforts, in the total anount
of $1,454.19, payable to the Petitioner Agency.

DONE AND ENTERED t his 15th day of Novenber, 2006, in

Tal | ahassee, Leon County, Florida.

N

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl. us

Filed with Cerk of the
Di vision of Adm nistrative Hearings
this 15th day of Novenber, 2006.

COPI ES FURNI SHED,

Brian A. Higgins, Esquire
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202
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Kevi n Davi dson
Post O fice Box 131
LoveJdoy, Georgia 30250

Nancy S. Terrel
Hearing O ficer
O fice of the General Counse
Depart nment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Josefina Tamayo, General Counse
Depart ment of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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